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SUPPLEMENTAL MEMORANDUM 




MICHAEL BRYANT, jm ]j I 


ISSUES: 


I. 


The search of the defendant and the motor vehicle eve not Justified by the 
arreat warrant for the defendant 


The defendant was stopped, seized and arrested due to the outstanding warrant 
stemming from the vermouth Police’s investigation of an alleged assault and battery and assault 
and battery with a dangerous weapon, to wft: shod toot. There was no testimony as to the type 
of shoe which constituted the shod foot or any Items of clothing the defendant may have been 
wearing during the alleged assault some eight days prior to his arrest. 


M.G.L. c. 276, section 1 in pertinent part siates: 


A search conducted incident to an arrest may be made only for the 
purposes of seizing fruits, Instrumentalities, contraband and other 
evidence Of the crime for which the arrest has been made, in order 
to prevent its destruction or concealment; and removing any weapons 
dial the arrestee might use to resist arrest or effect his escape. Property 
seized as a result of a search in violation of the provisions of this 
paragraph shall not be admissible in evidence in criminal proceedings. 


In Commonwealth v. Perkins, 465 Mass. 600,605-606 (2013), the Supreme Judicial 
Court stated: * 'Among the exceptions to the warrant requirement is a search incident to a lawful 
arrest.' Arizona v. Gant, 556 U.S. 332. 338 (2009), citing '/Weeks v. United States. 232 U S. 383, 
392 {1914).' The purpose, long established, of a search incident|jo an arrest is to prevent an 
individual from destroying or concealing evidence or the crime tor which the poll^i|S|| 

: notable cause to arrest, or to prevent an Individual from acquiring a weapon to resist arrestor 1 
to facilitate an escape.' Commonwealth v Santiago, 4io Massfjih 743 (1991) Thus ponce 
may search an automobile incident to the arrosilir its driver only where the arrestee is within'1 
reaching distance ol the vehicle qt it in reasonable to believe the vehicle contains evidence of 
tense of arrest. 1 Arizona v. Gant, supra at 346." 



While, 469 Mass. 06, 100-101 & n.6 (2014), the 

icit that evidence of the crime lor which the defendant lias 
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literally, that Is evidence ol the specific crime and not evidence of 
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a. Search of the defendant 




While conceivably the offices oould pat frtek the defendant for weapons aRer tile arrest 
to prevent the defendant from gaining access to a weapon, the evidence was clear that the 
defendant was immediately removed from the vehicle, brought to the ground handcuffed and 
placed under arrest for me outstanding warrant. The defendant was surrounded by at least five 
police officers at that lime. Clearly, there was no justification for searching the defendant at that 
lime for weapons. 


The officers could have searched the defendant for evidence related to the defendant's 
arrest, to wit: the assaults However, clearly non© of the officers knew what they were looking for 
Ottfad any real specifics related to the Yarmouth Incident. Further, Detective Glnnetty testified 
that he pat frisked the defendant and knew that the Item he felt In the defendant's zlppered shirt 
pocked was not a weapon nor evidence ot the assault crime, l.e. a shoe. 


Therefore the search of the defendant can not be justified as a search Incident to arrest. 


b. Search of the motor vehicle 


Again, as argued above, the search ol the motor vehicle could hot he justified as search 
tor weapons. The defendant was Immediately arrested, pal frisked and determined not to be 
armed, and then immediately placed into Officer Greenes cruiser. Tha officers were not at risk ol 
the defendant gaining access to any weapons in ihe vehicle at that time. 


There was no evidence presented that the vehicle would contain any evidence related to 
the assault that occurred eight days earlier. Again, the officers had no details as to whether the 
vsNcto was even present at the time ol ihe eeeault, any clothing or shoes worn by tha 
defendant or any knowledge of any conceivable evidence that may be In the vehicle. 


Therefore, the search of Ihe vehicle can not bo Justified as a search incident to arrest. 


II The eeteure of the cocaine from the vehicle was not a valid plain view 

seizure. 


After the arrest of the defendant Detective Wells advised Detective Butler that he 


observed movement in the defendant's vehicle, peered into the vehicle and that there was a dog 


passenger door. Presumably based on that testimony, Detective Wells either made hte 
observation of the dog either through the open door or through one of the vehicle's windows. As 
a result of Wells'observation of tha dog, Butler opened the rear passenger door, entered Into 


l : pi|Mil'l|i||llRi.|llpp ; M|mj||Saj|V|if dpg, and then saw something partially sticking out from the front 
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fn summary, the plain view doctrine requires that *(1). ..the pofloe are lawfully In a 
i to view ihe object; (2) where the police have a lawful right of access to the object and 
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the 


immediately apparent.... or (b> other types or evwerioe 
•evidence Is plausibly related to criminal activity of which 
14 of Massachusetts Declaration of Rights adds the 
J come across the object Inadvertently. Csmmonwsatttt v. Sftocfi- 
306-307(2010). 


Whet hat Detective Bolter wee lawfully In a position to view the object end 
had a lawful tight of accott to the object. 


.. ^elective wane had already relayed to Detective Butler that he had seen a dog in the 

back seal area of the vehicle. There was no reason or justification at that time for Detective 
Butler to open the rear door to look at the dog. it hi3 legitimate conoem was the conflrmalfon of 
the presence ottha dog ha could have easily looked Into the beck seat area as Detective Wells 
had, either through the windows or through the already opened front passenger door. There was 
no immediacy to justify Detective Butler's decision to open the rear door. Apparently the dog 
was not in any distress, had not been barking, yelping or crying or trying to escape the vehicle.1 
There is no legal justification lor opening the rear door at that time. Clearly the delendant had a 
reasonable expectation of privacy In the rear seat area of the vehicle and Officer's Butler's 
actions in opening the rear passenger door violated that expectation of privacy without any legal 
justification. 


Whether the incriminating character of the object was immediately 
apparent 


In this instance the both Detective Butler and Glnnetty had described Iheir initial 
impression of the Hem in question as something other than being Immediately apparent 1o bo 
contraband. Detective Butler on cross-examination admitted that he previously testified before 
the Grand Jury that "In the beck passenger's, back right passenger compartment of the Range 
Rover on the floor, rubber floor met wee a large item slicking out almost completely from under 
the seat It looked like a wrapped up sub sandwich in cellophane." Detective Gin petty similarly 
testified that the item "looked like a sub”. 


In an effort to Justify the conclusion that the Item was contraband Detective Butler 
testified that there was powder at or near the object. However; photographs of the Hern and 
ling area are Inconclusive as to what the "powder" was. It certainly Is plausible ami 
sensible that the "power" observed was consistent with the ooivder found elsewhere in the 
ide and similar in color to the obvious foot markings on the seal Just above 
10 door Irame on the rear passenger side door and on Hie slipper laying next to the object. See 
thibif 12,14, lb, 1Ti||li|il(|i|ll(|!||!Ill . ^ ; !110E^Sll|||ll 



The Observation Of the dog in the backseat area of tho vehicle did not 
Justify the entry into the vehicle as an Emergency Exception to the warrant 


ark case the Supreme Judicial Court recognized an emergency exception to 
ant tor non-human life. Commonwssith v. Duncan, 467 Mass. 746, 762 
ionable 'to render aid to relatively vulnerable and helpless 
le wining or even anxious to mistreat them.''. 
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noBfi to enter a hama on an objectively reasonable basis to 
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, .. 1 case* IIlie otoartoettoe small dog waa not injured. The only plausible ju 

■ entry into the vehicle would then be that the dog. baaed on an objectively reaeo 


The evidence showed that the dog was calm and doctla, not exhibiting any signs of 
distress by barking, yelping or crying. In fact a good five minutes passed between toe arrest of 
ihe defendant and anyone noticing toe dog. The tact that the defendant was arrested and 
refused to answer their questions did not subfect toe dog to Imminent danger of physical hann. 
The officers had toe ability to call toe Animal Control Officer, and In fact did so ■ but only after 
they had returned to toe Barnstable Police Station. The act of opening the rear door and 
entering thB vehicle at best was done out of curiosity and not to resolve any Imminent danger to 




the dog, in fact, toe act of keeping the dog In Ihe vehicle for at least two hours until the Animal 
Control Officer arrived at toe station belles any real emergency. To further compound any issue, 
even If there was determined to be a Imminent danger of physical harm, there Is no evidence 




HI 


II 


that such condition was caused by human abuse. 





The Commonwealths reliance on M.G.L. c. 140, section 174F does not Improve toe 
justification for entry Into toe vehicle, because once again, the actions of the officers in leaving 


the dog Ih toe vehicle for another iwo hours alter observing the dog by opening the rear 


passenger door and entering Into the vehicle belles any legitimate concern that the health of the 


animal was threatened by extreme heat or cold and steps were needed to protect toe dog. 


IV ■!;. Seizure of drugs from toe defendant's person did not justify a search of the 


. The defendant was Immediately and forcibly removed from toe vehicle after stopping in 

a police cruiser within seconds. 



motor vehicle either as a search Incident to arrest or probable cause to 


believe toe vehicle contained contraband. 
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Search incident to arrest. 
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... at evidence, which may be within the reach of the anreslee. Commomvea/to u 

vara do, 420 Mass. 542 (1995 ); Chimot v. California, 305 U.S. 752 (1969). 
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Initially, the defendant refers Hie Court to the Memorandum erf Law Hied by prior counsel 
Jtea to the probable cause to search the vehicle at the lime of the atop baaed or the prior 
Ion and surveillance of the defendant. Added to that argument is the evidence solicited 
lug that surveillance and OPS Information had the defendant making off Cape tripe to 
her loceUone during that time, Including Plymouth. Brockton, Quincy and Boston. 

»™ Jwenoe bolsters the conclusion that In fact the police had no Idea where Ihe 
had bean for the several days since the expiration of the GPS warrant and 
* ■ ( Last GPS report had the defendant vehicle In Hyannto on June e arid there had 
. ^ . dny physical surveUlanoe of him since June 2.) At best It was speculation and 

conjecture as to the defendants whereabouts prior to hlle stop and arrest Therefore, there wee 
not probable cause to believe that at the time of the stop ol hto motor vehicle thel there would 
be contraband therein. 


11 


Further, the defendant had what Detective Butler referred to as dual residency in New 
York, with a wife and children living there. Also, the informant information roiled upon the police 
Includ&d Information that tho defendant also utilized alternate methods of transportation to/from 
New York. No drugs had ever been located in the vehicle nor was there confirmation that the 
vehicle was utilized tor sales or deliveries of narcotics. Although the police believed the 
defendant had left tor New tork and would be returning at some point, they did not have any 
information as to what was the purpose ol any such visit. There was no specific information that 
the defendant would In fact be traveling with drugs on his perron or In his vehicle at the lime ho 
was slopped. The polios had a hunch and acted on such. 


Even If there is probable cause to believe a person has committed a crime, that does not 
necessarily constitute probable cause to search the person's vehicle. Commonwealth v. 

Cinelii, 369 Mass. 197,213 (1989) * probable cause that an individual committed a crime is not 
probable cause to search their residence. 


There must bo established a timely nexus between the defendant and the location to be 
searched such that It can be determined that the particular Items of criminal activity sought 
could reasonably be expected to be found there. Commonwealth v. Gallagher, 68 
Mass.App.Ct 56, 59 (2907). 


Therefore, based on all of the above, it la clear that the police did not have probable 
cause that there would be drugs inside the vehicle when they stopped, searched and seized 
items from the vehicle. 


Further, white the Investigation Into (he defendant was targe In scope in terms of time 
and tools used by law enforcement, a finding that probable cause existed that drugs would be 
Inside the vehicle at the time of the the stop and search of the vehicle Is further lacking In many 
other respects. 


jj: The Investigation Into the defendant was based on information from two informants, CSi 
OB2. neither of which had their veracity legally established. The only attempt to establish 
veracity of either Iniormant was a reference that CSI was previously U9ed and had ted to 
sets and indictments. No further information was presented as to the nature of the arrests, 
narcotic offenses or other offenses, and li a narcotics related arrest, whether the individuals 
■0 arrested for conspiracy ora more substantive offense. Further lacking was any information 
|1||| Ijthere were convictions, any details of the seizure of narcotics, If ami phe namei: 
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of persons arrested 
prosecuted. Common 
410 Mass. 43 (1991); 




Ther 
there was suffldt 
informants. 


- and the name of the court where the arrests were 

m Mm 499 (1m; CommmwmlthviPun^Sw^ 
1 k Byflekt, 413 Mum. 425 (1992) 


Ih a lack of established veracity of the Informants, we examine whether 
Independent police corroboration of the information provided by the 


a. I nsufllctent evidence of “controlled buy*" 


^ ere was conllicling testimony by Deteollve Sutler as to the conduct of the three 
controlled buy®. He testified that all three alleged controlled buys followed the same standard 
procedures. Initially, he testified that the first controlled buy by C8lon March 21 was a 
standard* controlled buy and such standards were enforced. He never mentioned searching 
CSt either before or alter ihe buy. The third controlled buy on May 22, was also described in 
very generic terms without any specific reference to searching CSt either before of after Ihe 
alleged transaction. Finally, CS2, a remale, was utilized on March 23 and Detective Butter 
initially testified that that individual wa® not searched at ail and was not provided with any tunds 
for the drugs sought. Oetective Butter met with and dealt with CS2 alone during that lime. After 
a long weekend recess and a discussion of hfs testimony wlih other officers of Barnstable Police 
Department, Detective Butler then changed his testimony to 9 ay he had searched CS2. The 
defendant suggests that the Court should not credit any of Detective Butlers revised testimony, 
as this was his investigation and he alone was handling QS2 before the alleged buy. It Is clear 
that others In the Barnstable Polloe Department had caioed Detective Butler to change his 
testimony, including Detective Glnnatty and their supervisor, Detective Baloom, who secreted 
himself In the upstairs gallery of the courtroom 


In any event, none ol the controlled buys met either the legal slandard for controlled 
buys or the Barnstable Police Department Policy regarding controlled buys and informants. 

Commonwealth k Oesper 413 Mass, 193 (1994), 


The policy states In section 2.0 that “Officers shall follow the procedures outlined in this 
policy, which provide uniformity, accountability and protection to the officers and the Department 
in Official actions with confidential informants." Section 1.0 relers to “AH actions by the Cl must 
be carefully supervised to provide Investigative Integrity " 


Section 6.0, 1 states "Whenever possible, two officers should be present during a(l 
contacts with Cls, especially with those of the opposite sex." 


•'Si, 1111 Section 6.2 relates to Controlled Purchases and "The use ol a Cl to make a controlled 

S urchase Is subject to the following procedures:” In that section it dearly requires that all Cls will 
e searched Thoroughly' preceding ard after Ihe purchase. The Cl’S vehicle musl also be 
thoroughly searched. The Ct "will" be issued “confidential Investigation funds." and remain under 
oonstant surveillance. None of these requirements WBre met for each buy. Detective Butler even 
HHtbp overly familiar wlih Ihe policy and suggested that the policy could be 

moideHi as (he officers saw fli. || 111 EI 11 
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I that the defendant wee never observed by any police 
u S. and GPS unavailable to confirm the 


: : 



5?. lfl ^l dtu P® ?! *** aiMrew. but on the contrary that the drugs were stored at the 


C**r Read add*** but certainly not In hVrnotor vehteie 

b. Corroboration cut only Innocent details 


‘'stash" A 1 .!?^ 8 V* 3 said ' ln particular the use of the Grant Road property as a 


house- and the te»catloT>s of custorrasrs of the defendant was nol rorroborated by the 
investigation by Hie police. Dunng the time ot the Investigation, the officers saw the defendant 
travel to numerous destinations, including on some occasions to addresses that the informanls 
had Identified as customers of the defendant. Not once, was the defendant seen entering these 
residences, observed engaging fn any transactions, and/or carrying any Items consistent with 
drug activity. Further, none of these residences or the occupants therein were ever searched 
and narcotics recovered therefrom. 


IS I 


As to the Grand Road address, the defendant was again never seen bringing anything 
into or out of the residence, either In Ws hands or via any container. In lact the defendant was 
never observed actually entering the residence, bui for on one occasion, only walking out of 


through the front door. More importantly, no confirmation was ever made 01 drugs being stored 
or kept at the Grant Road address. No search warrant ever Issued for the residence and the one 
time the police were in the house during the investigation, there was no observation of any 
evidence coneretent with drugs being stored or packaged for sale at the residence. The victim of 
the defendants assault and the occupant of Grant Road, Peter Lindholm, never offered or 


lilif ilpllPl jpHPHgHf . ■■■■■ . ■■■■■ ....... ( ...... 

Mr provided any confirmation ol the defendants alleged activities at the residence 
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MICHAEL BRYANT 


M! 



MEMORANDUM OF LAW IN SUPPORT OF M OT I ON TO SUPPRESS EVIDENCE 

The defendant, Michael Bryant had been aurveilled by the 
police, visually, and through GPS tracking devices placed on the 
vehicles he had been using for a little over two months as part 
of a drug distribution investigation.* The authorization for 
the GPS tracking device expired on either June 7 th or June 8 th . 

On June 9 th the police learned that, the defendant had travelled 
off Cape. After Learning from! the Yarmouth police on June 9 th that 
an arrest warrant had been issued that dato for Bryant from the 
Barnstable District Court on dn unrelated matter, on June 10 th the 
Barnstable Police staked out hia address at 122 Cedar Street, West 
Barnstable in anticipation of his return home. 


* fie facta for the purpose of the memorandum are taken from 
'•Statement of Facts - |o| Arraignment" narrative for So’.. Mark 

modified 07/07/201?, R«f: n-rm- 
AR. They may differ significantly, depending or. t.he testimony 
advanced through witnesses at “he hearing. 
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knowledge was that he had left the Cape on- June £>th. 
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12:50 PM Bryant was spotted on Route 6 




ravelling east. Officer Grefcn exited Meet Perish Church 


mam i 


parking lot and pursued Bryant, who refused to stop. For 


approximately one .quarter of a mile to hi.? residence at 122 


Cedar Street, Meat Barnstable, There, they stopped his vehicle 


liiiiiii 


in his driveway . 


1 






“ Butler then saw a cellphone on the center counsel 
illuminate. It is unclear where he was located at that 
instance. The screen on the cellphone indicated a missed call 
from "Chip", as well as a text message from "Carl", apparently 
on the same screen. The names- "Chip" and "Carl", as well as a 
number of other names had come up during the drug investigation. 

Bryant was searched and a bag containing hundreds of pills 


w-i-'tt'T'ij, 1 ijMpi i If |piMf % •} 

were found Oh his person, 
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Detective Wells looked through the driver's side window of 




Bryant's vcshicl^ and saw a small white: do-Q back seat. Set- 
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WB h 


Butler opened the rear passenger side door, presumably in 
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waa remo ved from tlhe passenger aide of the vehicle, 
handcuffed, the interior of h | s vehicle wag scanned for threats. 
and none were found. 
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Well* seeing the squall white dog in the back seat. 

■Iff ^ j 

the car, Butler saw a beige colored object sticking out 

1 1 1 1m 

from the rear of the front passenger seat. The package was, 


§ 


soft, about one foot long and about 4 to 6 inches in diameter, 

i 


and wrapped in a large amount Of pliofilm wrap* He found a 
white powdery substance undernjeath, and around the package. The 
package ultimately . turned out Ito contain a large amount of 

!p;lM 
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cocaine. 






ARGUMENT 


THE UNLAWFUL SEARCH AND SEIZURE. OF CONTRABAND FOUND IN BRYANT'S 
VEHICLE VIOLATED HIS RIGHTS UNDER THE FOURTH AMENDMENT OF THE 
CONSTITUTION ON THE UNITED STATES AS WELL AS ARTICLE FOURTEEN OF 
THE MASSACHUSETTS DECLARATION OF RIGHTS. 

1. MOTOR VEHICLE STOP, AND SEARCH AND SEIZURE PURSUANT TO THE 
MOTOR VEHICLE EXCEPTION TO THE SEARCH WARRANT REQUIREMENT 

There are basically two separate ways to ana 1yze the facts 
of this case. The first way would be to view it as a motor 
vehicle stop, then a search arid seizure pursuant to the motor 
vehicle exception. The defence is not contesting the legitimacy 
of the slop. It is what happened afterwards that the defense 
takes issue with. i 
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Probjabla Cau se 
th« motor vehicle exception requires probable cause in 


ill 


the police to search a vehicle without a warrant, See 


v * L akron . 518 U.S. 938, 940 (1996}. 


'Probable cause requires 


.'substantial basis,',*.to beli 


evidence that establishes a 
eve that the items sought are 


belated to criminal activity Jnder investigation, and that they 
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reasonably may be expected to |be located in the place to be 


' I' • i I ■ 1 ’ ''' ’ '» 

searched at the time the searcjh warrant issues'" {or at the time 


of the search in the case of aj warrantless search) Commonwealth 


If Banville, 457 Mass. 530, 58 
no probable cause. 


3 (2010). In this case there was 


The police claim that the! stop and what transpired 






afterwards happened as a resuljt of the execution of an arrest 
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warrant. If such was the caset the incident for which the 


arrest warrant issued occurred on June 2, 2017, one week 


111 I':|; ;iii u; * .4. J ;: f is i : : i§ t ■ if. an ;j;; . 

|; : i|||||||il jjP$ d involved complaints of assault and battery w|tff 




serious bodily harm, assault and battery and assault and battery 


with a dangerous weapon fshod foof)| When Bryant was arrested 


hd, was wearing shoes. The police report involving the June 2™ 
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incident cor) tain a no i|f ormati^ri that would make Bryant's shoes 
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relevant to the invest!gatiun.i But, most importantJy, if the 
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substantial basis to believe that" (the shoes) 
reasonably...be expected to be located in the place to be 


searched" jat_t h_ e . tim. ot the saarch l id, at 583. Thara was no 

I 111llli^ii 1 1 If I I 

substantia1 basis for the police to believe that Bryant carried 

Bwlll’r 01 ^ in assau '*' t in car f° r over a week. 

The moat logical scenario would be that Bryant was wearing the 

shoes involved in the assault at the time of his arrest, or, if 

he had changed shoes, the first shoes would be at his house, and 

he was not carrying them around in his car. 

If the Commonwealth bases its probable cause in this case 
on the information gained on the underlying two-montb 
surveillance of the defendant as well as the recent events 
unfolding leading up to the stop and subsequent seizure, it, 
again, falls short of establishing probable cause to search the 
lp r * The pol-ce, according to the police report, were no longer 
tracking Bryant. The tracking warrant had expired. They knew 
that he travelled off Cape on June 9 th . They suspecte d that he 
went to New York City to purchase drugs, however, they didn't 
really know where Bryant went, and the great majority of people 
who travel oil Cape, are net destined fur New York City. Just 
|l| lift the case of the shoes, the police did not have a 
"'substantial basis',., to believe 'that the items sought are 

l lliill l i l i 

ill!; nt. Jij * ; ij;i; , ;i;j : 

IIIIIP! ^ he ci .uni. iici 1 activity uncic^r ifcVO^LicfaT.i on, cUtdl th-cit. 
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reasonably be expected to be located in the place to 
llWtelteif at the time of the search. 

Wm liliftlfifl iff fl f |p||; IlilWiliBlHPi 

Nor did the fact that the police found a bag containing 
on Bryant r s person give them probable cause to search the 




Commonwealth v, ftlvardo, 420 Hass 542, 555 {1995} 


where the Supreme Judicial Court held that the mere discovery of 


cocaine on the person of an individual taken from a motor 
vehicle did not give the police probable cause to believe that 




his car contained additional drugs, even where the police had 
observed him with his hand near a box in the car immediately 
prior to his arrest * |Seie also Commonwealth v, Pena, 69 Mass*, 

n" .. .. . 

App. Ct. 713, 717-71H (2007). 

Private Propert y and the Motor Vehicle Except ion 






Even, assuming arguendo, that the police hacl probable cause 
to search Bryant's vehicle, the automobile exception does not 
apply- Bryant. ,r s vehicle was searched while located on pri vate 
property , Bryant's driveway. A search and seizure of an 
automobile is per se unreasonable when conducted on the 
defendant's property without a search warrant, and, therefore 
violative of the Fourth Amundiriorit to the Constitution of the 
United States. See Coolidge v. New Ha mpshire , 403 u.S. 443, 
458-464 {1976). In addition to the rule of Cooliago , oven the 












































































































































































































































































































































































































































for the motor vehicle exception does not exist here: 




rent mobility of a motor vehicle. Bryant was arrested, 
andcuffed and no one else was in the house or on the property. 

IpII I i |||W 

scene was secured. The police had Bryant's keys. They 
could very easily have sought a warrant at the time, or secured 
the Beene and later sought a warrant. In fact, the next day, 
Sunday, the police obtained a warrant to search his house at 
that location. 

||l I i 1 . Ilk . ; ' k ||| : |i| :;|l k ■: , I I |i : . : 

Similarly, Article 14 of the Massachusetts Declaration of 
Rights limits the motor vehicle exception to the requirement of 
a search warrant to "when an automobile is stopped in a public 
way with probable cause" Commonwealth v, Motta , 424 Mass. 117, 
124 (1997), | 

2 • SEARCH INCIDENT 1 TO A LAWFUL ARREST 

|Of course, another way of viewing the.facts is a search 

incident to a lawful arrest. In this case, in addition to the 

rights sfforded a defendant under the Fourth Amendment of the 

United States, and Article 14 of the Massachusetts Declaration 

of. Rights, Chapter 276, Section 1 of the Massachusetts General 

laws affords a defendant additional lights: 

** search conducted incident t|| an arrest may be made only 
for the purpose of seizing fruits, instrumentalities, 
contraband and oiler evidence of the crime for which the 
arrest had been made, in order to prevent Its destruction 
or concealment; and removing any weapon that the arrestee 


















































































































































































































































































































































































































































might use to resist arrest or effect his escape. Property 
seized as 9 result of 9 search in violation of the 
provisions of this paragraph shall not be admissible in 
evidence in a criminal trial," 


Under a Fourth amendment analysis, Arizona v. Gant , 556 
^1^Ct. 1^10 (2009) set forth two ways to" justify a 
seai.i,,h incident to an arrest in the motor vehicle contexts 
first, if there is no possibility that the arrestee could reach 

into the area that law enforcement officers seek to search, then 

I |j|l tejjIPjr^lMfl| : il ls . I f: .• ^ l|| 

there ig no justification for the search Id. at 1714; secondly, 

a search of an automobile is justified incident to an arrest 
when it is "reasonable to believe that evidence relevant to the 
crime of arrest might be found in the vehicle." id. at 11714. 

Finally, under the Article 14 of the Massachusetts 
Declaration of Rights "A search incident to an arrest, similar 
to a search of a person pursuant to a warrant, generally i 3 
limited for purposes of both the Fourth Amendment ... and art. 

Ijt»,. to the body of the person arrested and the area and items 
within his or her Immediate possession and control at the time." 
Common we a 11h v||| Phif er, 463 Mass! 790, 794 (2012 quoting from 
Com monweal th v, Santia go, 410 Mass. 737, 743 (1.9913 . 

The search in this case vio.ates both the Fourth amendment 
of the Constitution of the United States, Article 14 of the 
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iChyeetts Declaration o£ Rights, as well aa Chapter 276# 
Section 1 of the Massachusetts general laws. 


As previously discussed, the search occurred after Bryant 

. . IfllM l'i I i 1 1 11 \ if • \ " ■ , v . 1 : , y 

was removes from the car and handcuffed, the item seized was in 
the car. It was not within his immediate control or possession 


,i|M .'j, vr ,> >' ■ u i'll «||i|, 'ill 1 ;' 11 r | j| ''i 1 !i 1 !' '1 fcill ii 'II I ij i„. | 

at the time that it was seized, and It was not reasonable to 


believs that evidence relevant to the crime for which he was 


■ i 


RH 








iiifPl 


ilKIM 
■ ::: 


I ;; 




arrested was located within the car. 

3. PL AIM view 

the problem that the Commonwealth has with the plain view 
argument is that when Butler made a "plain view” observation, he 
had opened the car door and was already in the car, a place that 
he had no lawful reason for being in. He was not searching the 
car pursuant to the motor vehicle exception, nor was the search 
incident to a lawful arrest, "ft3he plain view doctrine 
requires prior police justification for an intrusion in the 
course of which an officer inadvertently comes across 


incriminating evidence. Commonwealth v. Walker, 370 Mass, 548, 




■ 


557, cert, denied, 429 CJ.S. 943 (1976). See also Commonwealth 


v. Serglenko, 399 Mass, 291, 293-295 (1987). There was none 







Bla 



























||Ll8 the "plain view" observation violated the Fourth 

. tha plaitl vie * that followed took the 

||||® 9 .r«saicjn to a whole new level. 


"The liroita on the doctrine are implicit in its rationale. 

i r f ? f 13 that plain view alone, is never 

^ ^justify the warrantless seizure of evidence. 

. 8 & simply a corollary of the familiar principal 

discussed above, that no amount of probable cause can 
justity a warrantless search and seizure absent "exigent 
circumstances". Incontrovertible testimony of the senses 
ll ** incriminating object is on the premised belonging 

to the criminal suspect may establish the fullest possible 
. easure of probable cause. But even where the object is 
contraband, this Court has repeatedly stated and enforced 
the basic ru^e that police may not enter and make a 
warrantless seizure." 

Coolidge v. New Ha mpa hire , 
supra at <5 67. 

Ihe police should have obtained a search warrant. 

I 

ior the foregoing reasons the drugs found in the motor 
vehicle should be suppressed 


Bated: March 2, 201R 
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